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Date ofOrder: 28.01.2022 31.01.2022

ffi cr tqR, 3{rftr 1oQ-w1, m-+}a anr.nfur 7

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot

3{w 3{r5ffi/ ril-s qrf,s/ scr5tr/ s{rq-{ qrgs, i-*q n-d{E pffi/ rTd+{lft{rm+c / qrq-flR / {irtlrrrfl ar{r
s.RRfud qrft {c qrteT t {k{: /
Arising out ofabove mentioned OIO issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / OST, Rajkor

/ lamnagar / Candhidham :

qffiAsfrqdi *T;nq q?i q r /Name & Addrcss of theAppellant&Respondent :-

M/s. Hans Ispat Limited (Survey no. 5/P, 9-13, Village: Budharmora, Bhuj-Bhachau Road), Taluka:Anjar, Diste Kutch,.

{c aflz!fl{ftfl q qfu{ +}{ qFs ffiFd=r ?rfi-+ i' r.r'r+ qrFltrrfr I yrf,}f{nr * q-qer ,r'frq q-, {. {trfl iri
4!y person aggrieved by this Order rn Appoal niay filc an'appeal lo the appropriarp authoirti rn thc tollowrn8

'rrc"l 
,F:T .F:*a,r -r;TI" rl=6 rr{ rsTir qntdfi . ,rrrnrtE !r q ,T;l ,rtFr. 4-+t4 TeTr" eF4 rflrrr+{q 

, l 
q4 4 :r "Jrn JSIH 4 ,rTn

.'t Fi *ftft,rq, r 
qql fl "rrr 86 A .dd-r ftHFfdr rq; ff rr r+f t r/

Appealto Custqms, Elcise & Service Tax Appellate Tribunal under Section 358 of CE,A, 1944 / Under Section 86
of fhe Frnance Acl" 1994 an appeal lies to:. ' '

flfiqrrt fqr+F.t (qRr( mt^qrrt ffqr {6, h*a r.rrca {to qi +{rfrt q+{tq qrqrBsi{q ff Eelq ft6, is qtr ;i z,
nr. fi. (te, rl tHt, +i +t qHt fllBq r/

The_ spcciAl bench ofqustoms, bx(rsc & Servicc Tax Appellale Tribunal otWest Block No. 2, R.K. Puram, New
Delhr in all matter s relating lo Llass ication and valusubil.

l.r+{'TH[a l ta) il drr' ,r" T'tFiI t ffi"r ,,Fr qfr rfr ftn cr6.'ii{Tq rcnz qrq d r+r$-{ ,rffiq -qynD-6'rrr rBdrfl
.rfEE ir+s 'ftB+r,lB&q rt. i6qr-t lr+a ]rrql rr*rur+n- az". {t* ft ltff qrEq rf'

To d1e Wesl regional bench of Customs. Excrsc & Service Tax Appellaie Tribunal {CESTAT} at. 2"d Floor,
Bhaumali Bhawxn, Asarwa Allmedabad-38oo16iD case ofappeals othai than as mentionid in par's lial above

rftftq'qr{rltrr'ur+qqer3Tft{v<d{{t}ftqffiqr;qrqgrfrrr{ft{)1Mf.z00t.}f+rq6hnTil-dfruiftdE-('rrt
elZ EA- 3 + fl. cF?ii t rf E;qr fu qGC r f+?' t +c i 6c {6 yfr } qrq, q-di-.rlrIE qf-;6-fr qtq,qrl ff qt r aftr {rrqr'rr{r
{ctfl. 6cn 5 {rq gl Tit 9,1r 5 qrq Frq^qr l0 {Fs -rrr {6 !r,i?r s0 {rq "'rq t q[*+'t i^mqsr,'t,ooo/- qt, s,ooo/- r.r]
3rqin 10.000/: {9? fi lauTrr-{ qfl qF5 sl ctt q-[ {rt HfiTft qFT +'f Trr{r4. rt{lan fiFtrq rrrqrt*fr{ur 6t rnqr +'q qfi
,ft€r, * {rc } Eit $ qF+Ffi+ dB"* t+ rm arl il3.rG-a il+ Elk ar.r hqr ,Ir{r qGl r *i;iffi cr'E 6r 'r,| |n. A-s fr rc
Irgr^i frfl ?rR" ilHi IrqFF 3r'ffi? ;,nqrfiiT''a fr cm{r Pq-r li prrrc ui* 1C srf,l } F,'n irtri-'rr * qrq So'0/. rll Tr
r4rrrr rr;s qqr {.{r BFn t/

The appeal lo the Appellate Tnbunal shall be filed rn quadruDlicate rn lorm EA-3 / as Drescribed under Rule 6 ot
Centriil Excise lAdpeall Rules, 2001 and sha.I ba acco'mDanied asainsr one which at least should be
accomDaried bv' a' fee ol Rs. 1.000/- Rs.5000/ . "Rs.10.000/ where arnounr of
d u tvde'mand / inlertst / Denaltv / refund rs uDto 5 Lac.. 5 Lac to 50 Lai and above 50 l,ac rcsoectivelv in the lorrrr
of c-rossed benk draft in fav6ir of Asst. Resistrar of branch of anv nominated oublic sectdr banli of the DIace
where the bench o[ any norninated pubhc sEctor bark of t}le place"where the behch of thc lribuna.l is situated.
Application made for giant of stay shall be accompanred by a fte of Rs. 500/

qF1E;,{i ff rrfrq /

Date of issue:

(^)

(i)

(ii)

(iii)

(lr)

ffi;gffi*#$ ffi ,ffiEH trffi ffi, +:HH ffi Fffi BH #h\H,# 1*-$ Hffi
TErFr< ffi qf*!') qla r+ri i rq t'rq r'+ vR * qrq rsi i-+rr fi qtq.qrc ff qi,i qt{ {fifi,rqr rqlTr-t.rq s {r,s qr rm
rs S qre ,qr. qr'SO qr.* ,r.rn ir;F 3rq.rT'So aTGa rrrrr't 3d}+ * dr Fq?r. 1.000/- rc+. S 000/- ETi"nq{r l0lOOO/- rTt Tr
Rulfo crn rro+ ff cft {i{ff +t Rutft-c rrq +r q.rcic. d'ifft a{ffic 'qrqiffir A ffir +'Errffi rFqe-rt * <rq'fr Eqft ff
qr*G-++ *lB ++ arr ari teift'e *+ cfu dr4-ftqr'{r+r ?rft(, r-dtifua erw 5r q,r+ra, *+ ff s-{ {rq-il *n qrFi" rO
qqftrr 3[ffiq qrflftr+.ur ff ,nqT fu4 * r er.rt x*sr (+ 3{t+r) + ftq qr q-rr * inr SOO/- 6.r'1 6'r ftu1ftr cF6 Trn rir{
fr,n r/

r r' )
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(i)

{c)

l'l

(ti)

(rl i)

Ec arfi)ftaq, t sgq * ul,-, uo 41*-ur.rsfr (2) rlq (zAl + rrrfi d ff rrff 3{ft{, t{rqr' ft{rqrfr, 19c4, + ft{c 9(2) rrq
q( 2Al { TF{ F ulf?r rtT, S T. -? ri ff -rr qffi r< rq+ qrq xnf+, Etrq r.r{re rlah rrzrtfl qrr+ t.r{rql. }*q r-cl= rrE i.ra
,Tiha xrasr ff rftqi iTr # (T{n n !16 qA rrrFrd ;rtr drBi) nt, nr++ rrq"qrrqs 3nrft"q.Lr{r Jqi+s. idrq rcqi< ?r.ar
+{rd-, + 3rffiq .T{rfet-6flr'sif 3[+fii ri rri or h{rr a+ + ffifl A-c{i :n {rrr i iqq'6.8 +,ft r i
The aooeal under sub secrion (21 and {2Al otLhe section 86 Lhe Finan(e Ac( 1994, shall be liled in For S''1.7 as
prescirbed under Rule 9 l2l & 9(2A) ol i}e Service Tax Rules, 1994 and shall be aci omoanied bv a coov of order
5i c.;;G;;;;; 'Cii-t 'a.rt,i'ii'oi 

eomhiiiidnir, ce'itrar 'a-*"i""-tnpp-i,rit to;;;'ilh;ii .n',x #'i;nifiA
ropyt and copy of the order passed bv the CorDJnissroner au thonzina the Assistant Cornmissroner or Depury
cornlinissronei of Cen[al Excise / Service Tax to ftle the aooesl before "the ADDellate Tnburral.
ffrt ,rq. diq r,.rr< lr;+ rrq #z 3r+r+rr qrt}+'or f+Ezr a cla rfrii * qrr+ d *#iq rqrc rr;T 3rtut{{q 1944 *t ur-r
35r'q\ i4,t(. n ff ffiq ;fuF-{q. 1994 ff ur'I 83 + riT't4 +drf,. {r rfr;nrr ff ,Tt *. rq t,is cF rrff+q crfr+,sr t
-r{rr flt 'rrq r,cra rr6/t{r 6r qi,T s 10 rfrord ttOo/o). re qi'r mi.rqi{ ffia-a a. qr rct<r. Tq ft, lrqlir ffi{ e. Et

!,.-q f+.qr nr.t. trrt F+ rq w-r + iTh rql fi, nri qd ,rffira :q .rirr <q el1E -qo ir rr{'rr+ a flr
++rq rar-rd ,tn \ni nqrq.. + iiafi 'qi"r ftI ,rI rFs" i t+a Lnfuc f

Iil {r<r 11<l s 3r k] rqiq
i,it qa'iz rrr {r 4 rrt rr+< rrfor

i',it ffi. Tqr fffi + ftqq o h :qrh tq rrq
. Errt ra R, gr trr.r L rnun fuffq (d" l) {Itffuc 2014 { .,r.q i f+ E ff *ffiq trffi * ,rcH Esrarf{
qrn rrff q< 3rfrq {FI Tdr drar/

For an appeal to be f ed before the CESTAT, under Sectroo 35F of the Cenljal Excrse Act, 1944 which ls also
made apbficable to Servlce Tax under Se(uon 83 of the Frnan(e A.t, 19q4, an appeal against this order shall lie
befor" r}'e Tribunal on pawnenr of loqu ot the duw demanded where duw br duii and ;enajty aJe rn drsDure, or
penalry, where penalry'alonc is l drspute. provraed the amounl of pr e:deposr t_ payadle would be suht;, I ro a
ceiliDe of Rs. l0 Crores,

. Under Central Excise and Service Tax, 'Duty Demanded" shall include :

(il amount delermined under Sectjon I t D;
{ri) amount oferroneous Cenvat Credlt taken;
(iii) amount payable under Rule 6 ofthe Cenvat Credit Rules

- orovrdcd lurther that the Drovisrons oI this Section shall nol aDDIv to the stav aDolication and aDDeals
pendind before any appetlate arr*ioriry prior Io the commen.ement ofLhe Finance (No:2) ALL,2ol4.

qr{( FC6'R *tr{t{flur qrifi 
:

Revi$iorr aDD:llcatian to^Gqvqrnmenl of l&lia:
Eq }dti;R {d€ii,,iffi ffiifut ffi n ihftq rsrs srq 3ri}ffuq. 1994 ff ur{r 3sEE + rqcqff{ s rdrt ffi, qft-{
h-n +fl','g#ii#;a}cq $# hi ffil .rfr'B,{ir:+'.fi iift-q,';ffi frc 

'rqq, 

-,ird-cFt, A ff+. r ioooi air i+,ii
Tr;rr qrltnr /
A revrsioir'eDolcation lies to t}le Under Secretarv. ro the Governmenl of lndia. Revision ADDlication Unll
iit;iiiiii"*iir i"ifiiiii"iieiiiir,'ieiiLt-dii,inrii.- 4iff-ftoJr.'Jdev-aii "oiiii Hirnaine. P:;iiiniirii s#e'et. -lti; uiiiii:
I1000f, under Sectiol 3SEEoftheCEA 1944 in respect'oftlre follo\ing case, -Aoverned by frs( pr(iviso to sul)
se.tlon (11 ofSection 358 ibid:

(iv)

(!,)

(vi)

{ l))

(E)

(lr)

(c)

qE q-ra * ftnir r+orc'+ qmi h 
"r<i 

r+nn E*r rrf, #M6lrBI{t dEl( rrB fi cr-.EE + +.rl qr fii*t rq qr<er+ qr fur
E"i'.I+f.rom'q<Cgen6.rrd+++'n,flf#IiTrrlBtqr',r:-rqtErqtrq6.sr+etrn,ffi+rrcriqrf*{r
TBTI TIB q qT 6 Tfrff4 6 qTq;I qI/
ln caae of anv lo-ss of poods. where Lhe loss occurs in transit ftom a factorv to a warehouse or to ajrother lacton
or from one 'warehouse to ,nother during the course of proces$ng of th"e goods in a warehouse or in storag-e
whetler in a factory or in a waiehouse -

rr.rrr * {rgr M ,rE qr +r.a;r Qg]1a.flG qq s BfuiTr i qT{. r€ rr. qr rr1 rrI- Hq rqrs ,Iq } ge (Fr;r.) ir rrrq{ i.
'.rr.f, 4 srfl f+fi .rE {r Et{ 6r fifid fil rFIl ir / -

ln crse of rel)are of?lrrtv of excrse on soods exoorled lo anv collnfv or territorv olrtslde lndra of on cxc,sabl(
maieflal used in rle mafiufa( lure of tlrE goods ri,hich are cxiorted to"any r or-rnrrf or terntory outside In,ha.

qii r<n ,IEn 5r qrp6r{ F+,n fr{r rrr.l a Erfr, rqr{ qr qzr{ {r cT- GqiT isfl rr{r ir I
In case ofgoods-exported outslde India eipolr to Nipal or Bhularl, without paynlent otduty.

qi?frre-ricrc*T.crrirrq+rr.mr<+frniqftis-$rerqnfiJfr{qmi--c+ffixcrdunt}e-rcqrqff'r**ri}rttqrter
;it 1tg+ 1,r6-e1 * am E-q nfdF-{q (i. 2i,lcq6 ff ur.r 10q } rr.r ?ra ff 'rt --t r a-++r qrrinftft} 'r' qr #z } rq-r ?r
mr er7
Ciedit rrf anv durv allowed to be ut ized towards oavment of excrse dutv on final oroducts under l}le orovlsrons
of this Acr oi the"Rules made there under such oid"er rs passed bv the 

-Commissibner 
{Appeals) on oi after , Lhe

date appointed under Sec. | 09 of the Finance (No.2l Act, 1998. "

r,r+6'qr+fr{ ff ir cfu T,r{ Ti@r EA-8 }. i ff +-*q:rqr{{ qrq /'i'4r.Tl1rffi iooI.+f+qq9+i t{ fiFiEp t fi
srsn *ilqsr6: qr*6 dartc fr qrdr qrfu rlq-+m "rrff{ + qr& q?i 3nttr'q 3Tqrm }Arr f i yftqi dqflfrqffi qrB'] flq
fii:&q:=re ,m irf*ftcq. lq44frur.i is.EE +Taiftu'tFa,Fq.fi rrrnfl i qreq ++.c-, TR.66iqftdr F qrfi
qrldrrt /
Thi ahove aDDllcatron shall be made rn duohcate rn Form No. EA 8 as sDeclfied under Rule. 9 of Central Excrse
tADoeals) Riles. 2001 wihln 3 mon*ls from the dale on whrch the cirder soueht to be aDDealed aearnst ls
iornmunrcated srrd shall be accomoanied bv two coDies eaLh of Lhe OIO and OrdEr-ln ADoeaI.'lt should also be
accomDanled by a copv of TR-6 Clia.llan eullencing payment of prescnbed fee as prescriBed under Secton 35
EE of CEA, 1944, unddr Maior Head ofAccounL -' "

T{tETqr {ic-fi r {r4 firxGrfta-{ F+rifiir trq. 6t r<rq.fi 6t ardt qrf?r 
r

:H d"rc r+q q6 .ilq Fct ur r{t fic d'il Fct 2ool fir fq{ra E-.{n rrn *, qfr dqq r6q rr{ qnq rqt t ;rr< n n r.rq
I OOO - / 6r qrr(r{ FtqI qrqt
The revisioi aoolication shsll be accomDamed bv a fee of Rs. 2OOl where the amount rnvolved rn Runees (he
LacorlessandRs. 1000/ where the affount uvolved is more $ah Rupees One Lac.

qfi rc xre{ i fi rq vre?it dr rrretr } iiT f,.r1e. qq qnvr r ETn rFi fl lI,rirlq. fqtffi 6.r ir F*qr 
.Tr{r qf#r trs a-,a ir;fa en

.t fr ft-.{r.rA 614} ffii } E. ++F,iR rffiq';rqfth-q fi "i.,{fti h hflq {,-{,r= r.r..+:n}r< Fiqi qrfl i r r 1,,,,,.i
iI the ordei covers va-rroris imbers olorder- rn Onsmdll fee tor each O.l.O. should be baiil in Lhe'airiis-,ui{
manner. Dotwrthstsndine *re fact that the one aooe%l to the ADDellanl Tnbunal or the ohe anolicaror) to the
ai;rr;i c;;ni. ai trre -cas% -mali-Ei,-rc llted io andfr-icrlptoira' r[Siti-i1-exCis-ini-Rs.- t 

-lat<h -iee 
'oTn-;- Ido / foi

each

q'.rrq:(rd ;qrq-r{q ,lFr rTlnffic, 1q75, +.E{-fr-l h {{qr T{ ifl",r r'ii er.r< sir?rr ff cfr s. ftutR-a o.So -,'rt +r zrrqr{q
qr6 tsr+-c qrn EFn qrrgqr /
One coov of aooLcatirin'or O.l.O. as the case mav be. ard the order of the adiudlcaune authoritv shall bear a
cour I fii slamp of Rs.6.50 as prescnbed under Sc}edule-l rn lerms o[ the Cour-t Fee Acl;] 975, as ZuneDded

,Lfljf,+. t"fi-q f.cri llq \,"i i-dr.F, 4fi& -+raft.6..r tc,r4 ffil fr{rrff, r9B2 + Effr* qrq rrq iqF!.d rnlrdn +
qTrqFFI 614 qI.I FFI{I ST qf. qT EqIn qFfiFfT FFfl q[4r Bl /
Atterltion is also igvited to the rlles coverinlE these aird other related matters contained in the Customs, Dxcise
and Service AppellaLe Tribunal (Procedure) Rules, 1982.

d 3Tt{. Erfum 6,+ t ffid anr6, Fi€[d 3lt a-ft{trq yrs?rr$ + ftq, 3rffi Rl{Ffu A-flrr.z
i-qffider/
etaited and latest provisions relatinR to lilin8 of appeal to the higher appellate authority, the
ro the Departmental website wtrv cbec gov in

ii
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Appeat No: V2/ 31lGDM|2021

M/s. Hans lspat Ltd, District: Kutch (hereinafter referred to as "Appettant")

has fited Appeal No. V2/31/GDM/2021 against Order-in-Originat No. 46lDC/Anjar-

Bhachau/2020-21 dated 18.03.2021 (hereinafter referred to as 'impugned order')

passed by the Deputy Commissioner, Central GST, Anjar Bhachau Division,

Gandhidham Commissionerate (hereinafter referred to as'adjudicating

authority').

7. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of goods fatling under CETSH No. 73 of the Central Excise Tariff Act,

1985 and was hotding Centrat Excise Registration No. AABCH2447qXM001 . The

Appettant was avaiting benefit of exemption under Notification No. 39/2001 -CE

dated 31.07.2001, as amended (hereinafter referred to as 'said notification'). As

per scheme of the said Notification, exemption was granted by way of refund of

Central Excise duty paid in cash through PLA as per prescribed rates and refund

was subject to condition that the manufacturer has to first utitize atl Cenvat credit

available to them on the last day of month under consideration for payment of

duty on goods cleared during such month and pay onty the balance amount in cash.

7.1 The appettant had fited refund ctaims for the Central Excise duty paicl

through PLA for the excisabte goods cteared during the Months of Aprit'2008 to

June-2008, January-2009, August-2009, September-2009, March-2010 to May-

2010, Juty-2010, and September-2010 to December-2010. The Assistant

commissioner, erstwhite centrat Excise, Gandhidham Division vide his various

orders passed during F.Y. 2OO9-10 and 2010-11 sanctioned refund of central Excise

duty but rejected the ctaims of Education Cess and Secondary and Higher

Education Cess.

2.2 Being aggrieved, the Appettartt fited appeats before the then commissioner

(Appeats), Centrat Excise, Rajkot who vide his order-in-Appeal No. KCH-EXCUS.

000-APP-145 TO 15?-2018-2019 dated 04.10.2018 attowed the appeats by retyitig

upon the Hon'bte Supreme court's judgement passed in the case of sRD Nutrients

Pvt.Ltd.-2017(355)E.L'T.481(SC).lnpursuanceofthesaidorder.in.Appea[,

the Appettant was sanctioned refund totatty amounting to Rs. 30,12,962l. v,irle

Refund Order No. 23lRefund 12018-19 dated 9.1'2019'

q
-tY

.i-
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Appeat No: V2l31 /GDM/2021

2.3 Subsequentty, the Appeltant was issued Show Cause Notice No. lV/9-

6/5CN/Hans lspat/Anjar Bhachau/20-21 dated 7.10.2020 for recovery of

erroneousty sanctioned refund in view of judgment dated 6.12.2019 passed by the

Hon'bte Supreme Court in the case of Unicorn lndustries - 2019 (370) EtT 3 (5C).

1.4. The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order, who confirmed demand of Rs. 30,12,962/-

under Notification No. 39/200'l-CE dated 31.7.2001, as amended read with

Sections 11A of the Central Excise Act, 1944, along with interest under Section

'i 1B of the Act.

(ii) lt is atso not permissible to say that the Refund amounting to Rs.

30,12,962.00 pursuant to Order-in-Appeal No., KCH-EXCUS000-APP-140-

to-152-2018-2019, dated 4.10.2018, passed by the Assistant

Commissioner, CGST, Anjar-Bhachau Division, vide Order-in-Originat No.,

23/Refund/201 8-1 9, dated 9.1.2019, sanctioned Refund, in compliance

of Order-in-AppeaI No., KCHEXCUS-000-App-140-to-152-201A-2019,

dated 4.10.2018, passed by Commissioner (Appeats), Central Excise &

GST, Rajkot. These Orders dated 4.'l .20'18, passed by Commissioner

(Appeats),Central Excise & GST, Rajkot and dated 9.1.2019, passed by

.,,i.

tilA.

,6

3

Page 4 of 10

3. Being aggrieved, the Appe[tant has preferred the present appeal

contending, inter-alia, as under:

(i) lt is submitted that once Commissioner (Appeats), Central Excise

& GST, Rajkot, vide OIA No., KCH-EXCUS-000-APP- 140-to1 52-2018-201 9,

dated 4.10.2018, has hetd the matter, in their favour, the said

proceedings cannot be conducted again by issuance of Show Cause

Notice, for the same matter. lt is atso not under the domain of Assistant

Commissioner, to review the Order, passed by Commissioner (Appeats),

Central Excise & GST, Rajkot, on the ground that Commissioner

(Appeats), Central Excise & GST, has not passed Order, considering a[[

points, referred in Show Cause Notice/impugned Order-in-Original. One

Authority, cannot be a[owed to say in a cotlateral proceedings that what

was done by another Authority, was an erroneous thing. ln other words,

it is submitted that the Assistant Commissioner, is not legally empowered

to review the Order passed by Commissioner (Appeats), Central Excise,

Rajkot, and therefore, the impugned Order is liabte to be set-aside.

\4



Appeat No: V2/ 31 / GDM / 70 1

the Assistant Commissioner, CGST, Anjar-Bhachau Division, have

attained finatity. It is settled principte of taw that without reviewing the
Order by any higher Appettate Authority, the Adjudicating Authority, on

his own, cannot review his own Order, as after passing initiat Order, the
Adjudicating Authority becomes, functus officio and cannot lay his hands

on the same matter as hetd in the case of Eveready rndustries Ltd -2016

(337) E.L.T. 18e (MAD).

(iii) This issue is no tonger res integra and stand decided by the

Hon'bte Gauhati High Court in the case of Topcem lndia - 2021 (376)

E.L.T. 573 (Gau.) and atso by the Hon,bte Tripura High Court in the case

of Tripura lspat - 2021-VlL-45-TR|-CE.

4. Persona[ hearing in the matter was hetd on 30.12.2021 in virtual mode

through video conferencing. shri Dhavat shah, Advocate, appeared on behatf of

the Appel.tant. The advocate reiterated the submissions made in the appeat

memorandum.

5. I have carefutty gone through the facts of the case, impugned order and

submissions made by the appetlant in grounds of appeat and oral submission made

at the time of hearing. The issue to be decided in the present case is whether the

impugned order confirming demand of Rs. 30,12,962l- under the provisions of

Notification No. 39/2001-CE dated 31.7.2001, as amended, read with Section 11A

of the Centrat Excise Act, 1944, along with,interest under Section 11B of the ,Act

is correct, [ega[ and proper or not.

6. On perusal of records, I find that the refund ctaims filed by the Appettant

under Notification No. 39/2001-CE dated 3'l .7.200'l , as amended, were restricted

by the refund sanctioning authority by denying the Education Cess and Secondary

and Higher Education Cess invotved in the ctaim. On an appeat, the then

Commissioner(Appeats), Centra[ Excise, Raj kot hetd that the Appettant was

etigibte for refund of Education Cess and Secondary and Higher Education Cess by

relying upon the judgment of sRD Nutrients Ltd. The Appetlant was sanetioned

refund totatty amounting to Rs. 30,12,962l-. However, demand Show Cause Notice

was issued to the Appettant for recovery of said refund. The impugned order

confirmed demand considering the said sanction of refund as erroneous based on

subsequent Apex Court's judgment passed in the case of Unicorn lndustries - 2019

:(,
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(370)ELr 3 (sc).

6.1 The Appeltant has contended that Order-in-Appeat dated 4.10.2018 and

Refund Order dated 9.1.2019 have attained finatity. lt is settted principte of [aw

that. without reviewing the Order by any higher Appettate Authority, the

Adjudicating Authority, on his own, cannot review his own Order, as after passing

initial Order, the Adjudicating Authority becomes, functus officio and cannot lay

his hands on the same matter. The Appetl,ant further contended that the issue is

not more res integra and stand decided by the Hon'bte G-auhati High Court in the

case of Topcem lndia - 2021 (376) E.L.T. 573 (Gau.).

1. I find that the Appetlant was sanctioned refund of Education Cess and

Secondary and Higher Education Cess pursuant to Order-in-Appea[ dated

4"10.20'lB. The said Order was admittedty not chattenged by the Department

before higher appellate forum. Further, the refund Order dated 9.1.2019, under

which the refund of Cess was sanctioned to the Appetlant, has atso not been

chaltenged before higher appettate authority. ln absence of any contrary facts

brought on records by the adjudicating authority, it is evident that both Orders

i.e. Order-in-Appeat dated 4.10.2018 and refund Order dated 9.1.2019, have

attained finatity. ln that backdrop of factuat position, initiation of recovery

proceedings by way of issuance of demand Show Cause Notice based on subsequent

judgement of the Apex Court passed in the case of Unicorn lndustries, is bad in

law and not sustainable. lt is settted position of law that the proceedings which

attained finatity cannot be reopened based on subsequent favourabte judgment.

I rety on the decision rendered by the Hon'bte Guahati High Court in the case of

M/s TopCem lndia reported as 2021 (376) E.L.T. 573 (Gau.), wherein the Hon'bte

eourt, in identica[ facts, has hetd that,

*52. From the Judgments discussed above, it is seen that the term "erroneous"
any error deviating from law. A change of law subsequently would not make an
action taken eariier by Quasi Judicial Authority in terms of law as it stood then, to
be held to be erroneous so as to enabie the Departmental Officer to invoke powers
under Section 1 1A of the Cenhal Excise Act. On perusal of Section 1 1A reveals

. that the power under Section 11A for recovery of duties not levied or not paid or
short levied or short paid or erroneously refunded will be avaitable to the
departmental Officer only on the decisions mentioned in sub-section (4) unless the
concerned departmental Officer is satisfied that &e refund granted earlier was
because ofany or all ofthe conditions mentioned under sub-section (4), the refunds
cannot be treated to be erroneous. The mandate ofsection requires the departmental
Officer to apply its mind and only upon satisfaction of the conditions mentioned
under sub-section (4) of Section 11A can any refund granted earlier be treated to
have been erroneously.
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53.. The Department proceeded to issue, the impugrred demand-cum_show cause
notices on the premise that once the judgment o" ti" ;;; of which the relimds
were granted have been held to be 2ar incuriam, the refunds sanctioned/granteJ
earlier will become ,nava able to thi petitioners b""uu." oitt 

" "t 
ange in la"w and,

therefore, the same will be an 
".'or.ou, 

refund enabling the Department to invoke
its statutory powers under Section llA read with s"Jtio, rrea of the centrar
Excise Act, 1944. \Nhat cannot be lost sight of is that the Department sanctioned
the refunds demanded/claimed by the p"tition"., on the basis of th" J"dg;;;;;;
sRD Nutrients without any demur. The contention ofthe departmentar counsel that
the refunds sanctioned become erroneous by virtue ofthe Apex court holding thejudgment of sRD Nutrien s to be rendeied per incuriam as the still earlier
Judgments of the Apex court rendered h Moii Rubber (srryra) and Rita Textire
(s rpra) were not considered, cannot accepted. It is not disputed that pursuanl to the
judgment of the sRD Nuttients, a review apprication *u, fil"d by tire Department
and which was dismissed on 10-7-2018.

54. As such a perusal ofthe raw discussed above, it can be held that tre concemed
departmental officer exercising power under section 1 1A ofthe central Excise Act
must arrive at finding that the earlier order/refi.rnds as have been granted in the
present proceedings, were contrary to the law and therefore, erroneous and tlat the

1u-: *9 required to be reopened or recovered by invoking the powers under
section 11A. The refi.urds were ganted by the Department in terms ofthe Judgment
n * l,I/s. SIiD Nutrients Private Limited, (supra). As discussed abovi, the
Department accepted the Judgment of the Apex Court in *fu,/s. 

SRD Nutrients
Private Limited (supra)" and sanctioned the refl.rnds. As such, the contention ofthe
Department that the refunds granted earlier were eroneous and could be recovered
under Section 11A cannot be accepted. The grounds urged by the Department
supporting impugned show cause notices do not satisfy the requirements of Section
1 1A(4). The Division Bench ofthis Court in .Sftri R ajendra Singh (slpra) atd Victor
Cane Industies (supra) are binding precedents and I respectfully concur with the
same. Therefore, the refi.rnds granted earlier cannot be considered ..erroneous,, 

to
invoke the powers under Section l lA ofthe Central Excise Act, 1944 only on the
premise that the Judgment of the Apex Court in * lul/s. SRD Nutrients Privd.te
Limited' (*pra)held,tobe"per incuriam" by the Apex Court subsequ erily in" ll/s.
Unicorn Industries Private Limited'.

55. Bfu1d'ing effect of a Judgprent and Principle of res judicata

It is also not disputed that in respect ofthe some of the petitioners since the refunds

were not gmnted, writ petitions were filed before this Court and this Court by orders

on different dates held that the petitioners were entitled to refunds ciaimed in terms

ofthe j udgment ofthe Apex Court in"trl/s. SRD Nutrients Private Limited' (stpra).

There is no appeal or review filed in respect ofthese orders also which have been

since attained finality. Accordingly, the refunds which were $anted by the

Department were pursuant to judicial proceedings before the Apex Court and/or the

Gauhati High Court, the refunds sanctioned/released were on the basis of orders

passed by the Apex Court and/or the Gauhati High Court. Consequently, once a
judgnent orjudicial order is passed by a Court oflaw against the Department, the

remedy available to the Department is by way of an appeal to a higher Court or

review. Since, the review filed before the Supreme Court were dismissed and since

no further appeal and/or review was passed against the different orders passed by

the Gauhati High Court, the /is between the parties, namely, the petitioners and the

Department ofCentral Excise has attained finality in respect ofthe issues which are

now sought to be re-opened by way of the demand-cum-show cause noticc

in the present proceedings. Such a procedure sought to be invoked by the

)f-

3r
A

Li.

t-,

1m

Hq

Appeat No: V2,/31 /GDM/2021

I,
Page 7 of 10



Appeal.No: vZ I 31 I GOM I 7021

Department is completely alien in law as established by the constitution as well as

the law laid down by the Apex Court in a catena ofjudgments.

61. The Officers of the Central Excise Department exercise Quasi judicial

functions. The orders passed by the Department Offrcers being in exercise ofQuasi

Judicial powers cannot be co-laterally revoked/reviewed except when permitted

under the Statute. It is seen that against sanction orders passed the concemed

officers, the statute does not provide for any review ofsuch order passed. However,

under Section 35, there is a provision for appeal, which however has not been

resorled to by the Department seeking revocation/recall of orders already passed

sanctioning the refund in terms of " lul/s. SRD Nutrienls (supra)". The refund orders

passed cannot be unilaterally revoked by application of Section 11A unless the

requirements of sub-section (4) of Section I 1A are satisfied. This will amount to

impeaching collaterally a f,rnding rendered by a quasi judicial authority. The Apex

Court in "Abdul Kuddus" reporled in (2019) 6 SCC 604 has very succinctly laid

down the law regarding impermissibility of collateral impeachment of orders

passed by Quasi Judicial bodies. The relevant paragraphs of the Judgment is

extracted as under :-

.68. In view of the above discussions, this Court holds that the refund
granted/sanctioned earlier in terms ofthe Judgment of the Apex Court rendered in
*I4/s. 

SRD Nutrients Priyate Limited'(supra) as well as in terms of orders passed

by this Court directing such refunds of Education Cess and Secondary and Higher

Education Cess in terms of " A.,I/s. SRD Nutrients Private Limiterl' (supra), cannot

be revoked coJaterally by a Quasi Judicial Authority of the Department without
taking recourse to the statutory and/or judicial remedies available to the
Department. In view of dismissal ol the earlier review petition filed by the

Department against the Judgment of the Apex Cotrt irt" lul/s. SRD Nutrients Private
Limited' (supra) and also in view that no appeal or review having been preferred

against orders of this Court directing entitlement of refund of Education Cess and

Secondary and Higher Education Cess to the petitioners, the issue between the

padies to the /r.s having attained finality, the later Judgment ofthe Apex Court in
"ll/s. Unicorn Inchtstries" (supra) holding "14/s- SRD Nutlients Private Limited'
(supra) to be per incuriam, will not permit the Department to unilaterally revoke or
re-open the issue without taking recourse to the remedies available to them before
a judicial forum. Such actions initiated by issuance of the impugned show cause

notices, if permitted, will amount to revoking the earlier orders passed by the
departmental officers exercising Quasi Judicial powers unilaterally and which
action cannot be permitted in view of the law laid down by the Apex Court in

- "Abclul Kuddus" (supra)."

7.7 I also rely on the decision rendered by the Hon'ble Tripura High Court in

the case of Tripura lspat reported as 2021-TIOL-146-HC-TRIPURA-CX, wherein the

Hon'bte Court has hetd that,

"12. Section 1lA thus makes a distinction between the cases of duty of excise

not having been levied, paid or short levied or short paid or enoneously reftinded
reason of fraud, collusion or any misstatement or suppression of facts or

7.
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contravention ofthe provisions ofthe Act or the rules with intent to evade payment
of duty and in cases where none ofthese elements is present. Under sub-section 1

of Section 11A when any such duty of excise has not been levied, paid or short
levied or short paid or erroneously refunded for reasons other than fraud, collusion
etc. the Central Excise Officer would within 2 years from the relevant date serve

a notice on the person chargeable to the duty calling upon him to show cause why
the amount specified in the notice along with interest not be recovered. Sub-section
1 ofSection 11A thus authorizes the Centra[ Excise Officer to recover any duty of
excise, besides others, which has been erroneously refunded. It is in this context

that the term erroneously refturded assumes significance. Before we refer to ce(ain
decisions on the question oferroneously refunded or eroneously ordered, we may

briefly state that when the Excise Officer passed the order of refund, he was

applying the law laid down by the Supreme Court which by virtue of Article 142

ofthe Constitution is the law ofthe land. He had no other choice but to follow the

decision ofthe Supreme Court in case of SRD Nutrients (supra). Any other action

on his paft would be wholly illegal. His order of refund thus was in consonance

with the law declared by the Supreme Court at the time when he was passing the

order. ln our view any subsequent change in the legal position, would not permit

him to invoke the powers under Section 11A ofthe Central Excise Act. As is well

settled, all legal proceedings on the date when they are being decided by any Court,

would be govemed by the iaw laid down by the Supreme Court which prevails on

such date. As is often happens, a decision of the Supreme Court is reviewed,

reconsidered or ovenuled by larger Bench. Such subsequent decision would

undoubtedly clarify the position in law and such declaration would rurdisputedly

apply to all pending proceedings, the proceedings which are closed' in the

meantime, cannot be reopened on the basis of subsequent declaration of law by
the Supreme Court. Any other view would lead to total anarchy. Based on the

judgment ofthe Suprerne Court several proceedings would have been decided. If
years later such view is reversed, the parties who had not carried the proceedings

in higher forum and thus not kept the proceedings alive, cannot trigger a fresh look

at the decision already rendered by the competent court on the basis ofthe previous
judgment of the Supreme Court which was correctly applied at the relevant time.

13. If the department was agglieved by the leftud order passed by the Assistant

Commissioner, it was open for the deparlment to file appeal against such order as

is provided in Section 35 of the Central Excise Act, 1944. It is well settled that

under section 35 even the department can be stated to the person aggrieved against

an order that the competent authority may pass. Thus the order ofassessing officer
is open to challenge at the hands ofthe department under Central Excise Act unlike

in case of Income Tax Ac| 1961 where the assessing officer's order of assessment

cannot be appealed against by the department and a limited review is available

under Section 263 ofthe Inconle Tax Act. i961.

14. We have briefly touched on this difference in statutory scheme of the'Central

Excise Act against the Income Tax Act in order to drive home the point that if the

department was desirous of pursuing the question of leviability of education and

higher education cess when the basic duty ofexcise was exempt, it ought to have
carried the order of refund passed by the Assistant Commissioner in appeal. Only
if such appeal was pending or could l.rave been filed within the period of limitation
subject to power of condonation of delay, can the department take advantage of
the change of law declared by the Supreme Court.
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15. Section l1A of the Central Excise Act does not authorize the Assistant

Commissioner to revise or review his own order. [n the show cause notice

etl-ectively what he proposes to do is revise and recall his own order on the ground

'that the law that he applied when he passed order of refund, has since been

changed. This in our opinion is wholly impermissible."

7"3 By respectfutty fottowing the above decis'ions of the Hon'ble High Court, I

hotd that confirmation of demand by the adjudicating authority is not tegatty

sustainable and is required to be set aside and lorder to do so. Since, demand is

set aside, recovery of interest is atso set aside.

8" ln view of the above, I set aside the impugned order and altow the appeal

fited by the Appeltant.

G{fi-dsaf gRr (d of q{ o{q-f, oT ftqdrir Bqtfi a.th q furTr qrdT t I

The appeal fited by the Appetlant is disposed off as above.
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